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28905 Wight Road 

Malibu, California 90265 

(310) 457-0970

kshenkman@shenkmanhughes.com 

VIA EMAIL  

December 15, 2015 

Mayor Tony Vazquez 
tony.vazquez@smgov.net

Mayor Pro Tem Ted Winterer 
ted.winterer@smgov.net

Councilmember Kevin McKeown 
kevin@mckeown.net

Councilmember Gleam Davis 
gleam.davis@smgov.net

Councilmember Sue Himmelrich 
sue.himmelrich@smgov.net

Councilmember Pam O’Connor 
pam.oconnor@smgov.net

Councilmember Terry O’Day 
terry.oday@smgov.net

City Manager - Rick Cole 
rick.cole@smgov.net

City of Santa Monica 
1685 Main St., Rm. 209 
Santa Monica, CA 90401 

Re: Violation of the California Voting Rights Act and Intentional 

Discrimination in the 1946 Adoption of At-Large Elections for the Santa 

Monica City Council  

We write to you at the request of several Latino residents of the Pico Neighborhood of 
Santa Monica. 

The City of Santa Monica (“Santa Monica”) relies upon an at-large election system for 
electing candidates to its City Council.  It also appears that voting within Santa Monica is 
racially polarized, resulting in minority vote dilution, and therefore Santa Monica’s at-
large elections are violative of the California Voting Rights Act of 2001 (“CVRA”).   

Moreover, Santa Monica’s current at-large election system is the result of intentional 
discrimination against Santa Monica’s minority residents in 1946.  At that time, the at-
large election system was adopted specifically to prevent the ethnic minority residents of 
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Santa Monica, residing principally in the southern portion of Santa Monica, from 
achieving representation on the Santa Monica City Council. 

Santa Monica’s At-Large Elections Violate the CVRA 

The CVRA states in relevant part: 

14027.  An at-large method of election may not be imposed or applied in a 
manner that impairs the ability of a protected class to elect candidates of 
its choice or its ability to influence the outcome of an election, as a result 
of the dilution or the abridgment of the rights of voters who are members 
of a protected class, as defined pursuant to Section 14026. 

14028.  (a) A violation of Section 14027 is established if it is shown that 
racially polarized voting occurs in elections for members of the governing 
body of the political subdivision or in elections incorporating other 
electoral choices by the voters of the political subdivision. … 

While Santa Monica is a charter city, and charter cities are granted certain autonomy over 
the manner and method of their elections, it is now well settled that the CVRA preempts 
any conflicting charter provision regarding at-large elections.  Specifically, in a case that 
the undersigned counsel successfully argued, the Court of Appeals found that the CVRA 
is equally applicable to charter cities, and controls over conflicting charter provisions, 
because it is narrowly tailored to addressing matters of statewide concern – the right to 
vote, equal protection, and the integrity of the electoral process.  Jauregui v. City of 

Palmdale (2014) 226 Cal. App. 4th 781, 798-804, review denied en banc (Aug. 20, 2014).  

Based on our analysis, Santa Monica’s at-large system dilutes the ability of minority 
residents – particularly Latinos (a “protected class”) – to elect candidates of their choice 
or otherwise influence the outcome of Santa Monica’s council elections. 

The key to determining whether an at-large election violates the CVRA, is determining 
whether there is racially polarized voting.  See Cal. Elec. Code §14028 (“A violation of 
Section 14027 is established if it is shown that racially polarized voting occurs in 
elections …” Racially polarized voting is "voting in which there is a difference ... in the 
choice of candidates or other electoral choices that are preferred by voters in a protected 
class, and in the choice of candidates and electoral choices that are preferred by voters in 
the rest of the electorate." Id. § 14026(e). Racially polarized voting shall be determined 
from examining results of elections in which "one candidate is a member of a protected 
class or elections involving ballot measures, or other electoral choices that affect the 
rights and privileges of a protected class." Id. § 14208(b). 

Our research shows that in the history of the Santa Monica city council, spanning more 
than a hundred years, only one Latino has ever been elected to the city council, and there 
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has never been a Latino resident of the Pico Neighborhood, where Latinos are 
concentrated, elected to the Santa Monica city council.  Latino residents of the Pico 
Neighborhood have run in several recent elections for the Santa Monica city council, and 
though they have been preferred by both voters in the Pico Neighborhood and by Latino 
voters generally, they have all lost due to the costly and discriminatory at-large system by 
which Santa Monica elects its city council.   
 
Though not necessary to establish a violation of the CVRA, a history of discrimination, 
and the deleterious effects of that past discrimination on the protected class and its ability 
to elect candidates of its choice, are also relevant. Id. § 14208(e).  Though Santa Monica 
is regarded by many to be one of the more progressive cities in the State, as explained 
more fully below, that was not true historically.  Rather, Santa Monica has a disturbing 
history of racial discrimination that is masked by its more recent progressive image.  In 
fact, whatever their intention, even recent decisions of the Santa Monica city council 
have had a deleterious impact on the Pico Neighborhood where Latinos are concentrated, 
for example the decisions to de-fund the Pico Youth and Family Center and to burden the 
Pico Neighborhood with the maintenance facility for the light rail that is planned to 
terminate near the much more affluent area around the 3rd St. Promenade.  For Latinos 
residing in the Pico Neighborhood, the lack of representation, or prospect of 
representation, on the Santa Monica city council has led to the general neglect of their 
community.  As revealed by documents recently released in connection with an 
employment case against Santa Monica, even employment decisions are made by the 
Santa Monica city council, and so not having appropriate representation on the city 
council has resulted in a lack of concern for the Latino community of the Pico 
Neighborhood from Santa Monica’s administration as well as its city council.         
 
As you may be aware, in 2012, we sued the City of Palmdale for violating the CVRA.  
After an eight-day trial, we prevailed.  We then prevailed in successive appeals, and writ 
petitions, and the trial court’s judgment was affirmed in June 2015.  After spending 
millions of dollars, district-based elections are now ultimately being imposed upon the 
Palmdale city council, with districts that combine all incumbents into one of the four 
districts.  Moreover, in addition to the estimated $2.5 million paid by the City of 
Palmdale to its attorneys, the City of Palmdale was required to pay us more than $4.6 
million for our efforts.  
 
Given the historical lack of Latino representation, and particularly from the Pico 
neigborhood, on the city council in the context of racially polarized elections, we urge 
Santa Monica to voluntarily change its at-large system of electing council members. 
Otherwise, on behalf of residents within the jurisdiction, we will be forced to seek 
judicial relief.    
 
Santa Monica’s At-Large Elections Are the Result of Intentional Discrimination in 1946 
 
Even if Santa Monica’s at-large election system could withstand a challenge based on the 
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CVRA (it cannot), it would still fall as it was adopted with the purpose of discriminating 
against Santa Monica’s ethnic minority population residing in the southern portion of the 
city.  That fact alone – that the 1946 adoption of at-large elections was generally 
motivated by a desire to disenfranchise ethnic minorities – makes the at-large election 
system unconstitutional today.  See, e.g., Hunter v. Underwood, 471 US 222 (1985) 
(invalidating a suffrage provision of the 1901 Alabama Constitution Convention even 
though it was adopted 84 years earlier). 
 
This should come as no surprise to Santa Monica.  In 1992, the Santa Monica city 
attorney retained renowned discrimination expert, Dr. J. Morgan Kousser, to evaluate 
whether the at-large election system was adopted with a discriminatory intent.  Dr. 
Kousser investigated the matter, and prepared a detailed report, concluding that the 1946 
adoption of at-large elections for the city council was likely motivated by a desire to keep 
ethnic minorities, concentrated in the southern portion of the city, from achieving 
electoral success and gaining representation on Santa Monica’s city council.  A copy of 
Dr. Kousser’s report is attached for your convenience. 
 
Despite Dr. Kousser’s conclusions, solicited by the Santa Monica city attorney, Santa 
Monica has not taken the necessary actions to correct this historic wrong.  Rather, the at-
large election system has accomplished exactly what it was intended to do – 
disenfranchise the minority residents living in the less-wealthy neighborhoods in the 
southern portion of Santa Monica, namely the Pico Neighborhood.  While district-based 
elections would ensure that the Latino residents of the Pico Neighborhood enjoyed fair 
and equal representation in their local government, Santa Monica’s current at-large 
system has prevented residents of the Pico Neighborhood from being elected to the city 
council, despite strong support from Latinos and the Pico Neighborhood. 
 
Please advise us no later than January 11, 2016 as to whether you would like to discuss a 
voluntary change to your current at-large system. 
 
We look forward to your response. 
 
 
 Very truly yours, 

 

Kevin I. Shenkman  
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